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MVEMORANDUM AND ORDER

ERNEST C. TORRES, Chief United States District Judge.

| nt r oducti on

Ceneral Motors Corp. (“GW) brings a notion to dismss the

anended conplaint against it in its entirety. This Court has

previously granted the notion of Lance, Inc. (“Lance”) to dismss

or inthe alternative for sunmary judgnent on the one count in the

anended conpl aint against them for intentional interference with

contractual relations. Lance, however remains a defendant in this

matter because this Court has previously found that they are a

necessary party to the litigation.



For the reasons discussed below, GMs notion to dismss is

granted as to Counts | and Il, and denied as to Count I11.

Backgr ound

Plaintiff County Motors, Inc. (“County”) is an authorized GV

deal er located in Pawtucket, RI. Lance is an authorized GM deal er

| ocated in Attleboro, MA, which wants to relocate its deal ership

operations to another l|ocation within Attleboro. Under Lance’s

deal ership agreenent with GM Lance nust obtain GM s approval of

any relocation of the dealership. Accordingly, Lance asked for

and, in June 1999, received GMs prelimnary approval of the

relocation. At this time, GMnotified County of Lance s proposed

nove. Lance’s proposed new |ocation, although still wthin

Attl eboro, is closer to County’s deal ership than is Lance’s current

| ocati on.

County was unhappy with the proposed nove of Lance since, in

its view, Lance would nore directly be conpeting for business with

County since the new | ocation was closer to County. Accordingly,
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County filed a protest under RI1.GL. 8 31-5.1-4.2 with the Rhode

| sland Mdtor Vehicle Dealer’s License and Hearing Board (the

“Board”) arguing that the proposed new Lance |ocation was wthin

County’s relevant narket area as that termis defined in R1.G L.

§ 31-5.1-1(b)(11). Article 5.1 of Title 31 of the Rhode Island

CGeneral Laws regul ates business practices anmong notor vehicle

manuf acturers, distributors and deal ers. Section 4.2 of Article

5.1 provides that whenever a manufacturer seeks to establish a new

dealer or relocate an existing dealer into another dealer’s

rel evant market area, the manufacturer nust notify the Board and

each dealer in the sane |ine of autonobiles in the rel evant narket

area of its intention to add or relocate the dealer. Any affected

dealer then has 30 days in which it can file a protest to the

addition or relocation with the Board. The Board then notifies the

manuf act urer and hol ds a hearing to determ ne whether there i s good

cause for not permtting the establishnent or relocation. The



statute provides a list of factors to be considered by the Board in

determ ning whether good cause has been established for not

entering into or relocating an additional deal ership of the sane

i ne.

In this case, the Board dism ssed County’ s protest on the

ground that it lacked jurisdiction over the relocation of an

aut onobi | e deal ership i n Massachusetts. County did not appeal this

deci si on.

County’s next step was to file this suit against GMto try and

prevent Lance fromrelocating. The original conplaint contained

three counts and nanmed only GM as a defendant. Count | is an

alleged violation of RI.GL. 8 31-5.1-4(c)(9), another section of

t he Rhode Island notor vehicle business practices statute. Count

Il alleges that by approving Lance’s request to relocate, GM has

breached the terns of its deal ership agreenent with County, and

Count 111 alleges that GMs approval of the relocation breached its



duty of good faith and fair dealing.

After this Court found that Lance was a necessary party and

should be added to the litigation, plaintiff noved to amend its

conplaint to add Lance as a defendant and to add a Count |V agai nst

Lance for intentional interference with contractual relations. As

menti oned previously, the Court granted Lance’s notion to dismss

or for sunmary judgnent on this Count [V, but Lance remains a

party.

GM now noves to dism ss the three remai ning clains, which are

al | agai nst GV

Di scussi on

Mbtion to Disniss Standard

In deciding a notion to dismss for failure to state a claim

the wel | - pl eaded factual allegations of the conplaint are accepted

as true, all reasonable inferences therefrom are drawn in the

plaintiff's favor, and the court nust deternm ne whether the

conplaint, soread, sets forth facts sufficient tojustify recovery



on any cogni zable theory. TAG1CIB Services, Inc. v. Pan-Anerican

Gain Co., Inc., 215 F.3d 172, 175 (1st G r. 2000).

COUNT | - Violation of RI.GL. 8§ 31-5.1-4(c)(9).

In Count |, County alleges that GM s proposed rel ocation of a

conpeting dealer to within 1.5 mles of County’'s premses is a

direct violation of RI1.GL. 8 31-5.1-4(c)(9). A claim for

violation of RI.GL. 8 31-5.1-4(c)(9) is nerit-less for severa

reasons.

First, 8 31-5.1-4(c)(9) 1is inapplicable to this case.

RI.GL. 8 31-5.1-4(c) provides, in relevant part:

It shall be deened a violation of this chapter for a
manuf acturer, or officer, agent, or other representative
t her eof :

(9) To conpete with a new notor vehicl e deal er operating
under an agreenent or franchise fromthe manufacturer in
the rel evant market area . . . provided, however, that a
manuf acturer shall not be deenmed to be conpeting when
operating a dealership either tenporarily for a
reasonabl e period in any case not to exceed one year or
in a bona fide relationship in which an independent
person had made a significant investnent subject to | oss
in the dealership and can reasonably expect to acquire
full ownership of the deal ership on reasonable terns and
condi ti ons.



Thi s section prohibits an autonobil e manufacturer fromowni ng

or operating a franchi se, subject to the exceptions in the statute,

that conpetes with one of its authorized dealers. It is undisputed

t hat GM does not have any ownership interest in Lance. Therefore,

GMis not conpeting wwth County in a way that violates § 31-5.1-

4(c)(9).

Al t hough County argues that the statute does not explicitly

l[imt the prohibited conpetition to direct ownership of a

deal ership, or the operation of a so-called “conpany store”, there

can be no question from the context in which it is used that

“conpete” here neans an ownership interest of the manufacturer in

the conpeting deal ership. The two exceptions given both involve

t he manuf acturer operating or owning the deal ership for a tenporary

period of tinme. The inplication is that any period of operation or

owner shi p by the manufacturer greater than these two exceptions is

prohi bi t ed.



There is another, equally conpelling, reason for not reading

§ 31-5.1-4(c)(9) to cover the situation where a manufacturer

approves the relocation of an i ndependent deal er, as in the present

matter. Another subsection of the same statute explicitly covers

such a situation. RI1.GL 8 31-5.1-4.2, as discussed above

establishes certain procedures that nust be followed when a

manuf acturer seeks to relocate an existing dealership into the

rel evant market area of another dealer selling the sanme line of

cars. This is the section under which County brought its protest

before the Board. It is unreasonable to read the |anguage in 8§

4(c)(9), which provides that the nmanufacturer may not *“conpete”

with a dealer, as prohibiting the relocation of an independent

deal ership by a manufacturer, when 8 4.2 wuses very explicit

| anguage to regul ate this very situation.

Furthernore, even if County had brought its clai munder 831-

5.1-4.2, it would be unsuccessful in that the entire statute is



i napplicable to the present case. The First Crcuit has held, in

Fireside Nissan, Inc. v. Fanning, 30 F.3d 206, 214 (1st. G r. 1994)

that a Massachusetts dealer does not have grounds to |odge a

protest under the procedure established in RI1.GL. § 31-5.1-4.2

against the relocation of a Rhode Island dealership within the

Massachusetts dealer’s rel evant narket area. The court reasoned

that the Rhode |Island notor vehicle dealer statute was enacted by

the Rhode Island general assenbly to protect Rhode Island

aut onobi | e deal ers. ld. at 212. The statute inposes several

burdens on dealers and confers certain benefits. Since Fireside

Ni ssan, as a Massachusetts deal ership, did not have to conply with

the burdens of the statute, it also was not entitled to the

benefits of the statute. One of those benefits is the ability to

protest when a new dealer or relocating existing dealer tries to

establish itself close-by.

Li kewi se, the rel ocation of a Massachusetts deal ershi p such as



Lance is not governed by the restrictions inposed by 831-5.1-4. 2.

We know from Fireside N ssan that Lance could not protest the

rel ocation of County within Rhode Island, even if within Lance’s

rel evant market area. To allow County to protest the relocation of

Lance under this sanme statute would clearly be inequitable and

contrary to the reasoning of Fireside N ssan.

Count | of County’s anended conplaint is therefore dism ssed

because the section alleged in the conplaint to have been vi ol at ed,

RI1.GL. 831-5.1-4(c)(9), is inapplicable to the present case in

that this subsection nerely prevents a manufacturer fromowning or

operating a dealership that conpetes with one of its authorized

deal ers. Since GV does not own or operate Lance in any way, this

section cannot be violated here. Further, in |light of the holding

in Fireside Nissan, RI.GL. 8 31-5.1 is inapplicable to the

rel ocation of a Massachusetts deal ership, and County woul d have no

clai munder any portion of 8 31-5.1, including 8§ 31-5.1-4. 2.
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Count Il - Breach of Contract

In its second count, County alleges that “GVs proposed

rel ocation of a conpeting [] dealer towithin 1.5 mles of County’s

premses is a direct violation of its contract with County.” GM

argues that its deal ership agreenent is explicit, and gi ves GMsol e

authority to decide on rel ocating deal erships. Article 4.2 of the

standard provisions of GV s Dealer Sales and Service Agreenment

establishes an Area of Primary Responsibility (APR) for which the

dealer is responsible for “effectively selling, servicing and

otherw se representing [GM s] [p]roducts.” Article 4.3 establishes

a procedure for the establishnment of additional dealers w thin an

exi sting dealer’s APR The section states, however, that “the

rel ocation of an existing dealer will [not] be considered the

establ i shment of an additional deal er for purposes of this Article

4.3. Such events are within the sole discretion of [GVM, pursuant

to its business judgnent.”
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Additionally, Article 4.4.2 covers changes in the | ocation of
a dealer’s prem ses either at the request of the dealer or GM At
the conclusion of the section, it provides, “Nothing herein is
intended to require the consent or approval of any dealer to a
proposed rel ocation of any other dealer.”

On its face then, the contract would seem to give GM the
discretion to relocate existing dealers, wusing its business
judgnment, with no right on the part of any dealer to interfere or
stop a relocation of another dealer. Under this reading, Count Il
of the anended conplaint should be dismssed in that there is no
way GV s approval could have breached a term of the contract
bet ween County and GM because County had no rights regarding the
rel ocation of Lance.

County however, mekes two argunments in support of its
contention that GM s approval of Lance’s relocation is a breach of

the contract between County and GM First, in its menorandumin
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support of its objection to the notion to dismss, County argues

that these terns in the contract which give sole discretion to GV

to decide on the relocation of existing dealers contradict the

requirements of R1.G L. 88 31-5.1-4(c)(9) and 31-5.1-4.2, and t hus

are void and unenforceabl e. County cites RI1.G L. 8§ 31-5.1-14,

whi ch provides that “[a]ny contract or part thereof or practice

t hereunder in violation of any provision of this chapter shall be

deened agai nst public policy and shall be void and unenforceable.”

Thus, County argues, since the provisions giving GMsol e discretion

are void and unenforceable in that they are inconsistent wth

provi sions of the statute, and 8§ 31-5.1-8 of the statute provides

that the provisions of that chapter shall apply to all witten

agreenents between a manufacturer and deal er, the statute provides

the substantive terns of the deal ership agreenent. The argunent

continues that since GMs approval of Lance’s relocation violates

the terns of the statute, it also anmobunts to a breach of the

13



contract.

County’s attorney did not argue this point at the hearing on

the notion to dismss, and perhaps no longer relies on this

argunent. In any case, the argunent has no nerit and cannot save

the breach of contract claim County’s relationship with GMis

governed by the terns of the Rhode Island statute and any actions

taken by either party nmust conport with the requirenents of the

statute. Thus, County nust exercise its discretion under the

contract in a way that does not violate the statute. However, it

is very different to say on the one hand that one’s actions taken

pursuant to a contract nust al so conport with applicable | aw and on

the other hand to say that conflicting terns of a contract which

potentially conflict with statutory requirenents are excised from

the contract and the statutory requirenents are inserted in the

contract. County cites no authority for such a proposition. If a

party has a claimfor violation of a statute, it can bring it, but
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it cannot bring a breach of contract claim by excising express

terms of a contract and inserting the statute into the contract.

At the hearing on the notion to dismss, counsel for County

raised a new argunment in support of the claim for breach of

contract. County now argues that Articles 4.1 and 4.2 of the

deal ership agreenent are the operative sections. As nentioned

above, Article 4.2 establishes an Area of Primary Responsibility

(APR) for the dealer which is a party to the contract. The APR s

designated by GMin a Notice of Area of Primary Responsibility.

Al though GM “retains the right to revise Dealer’s Area of Primary

Responsibility at [GMs] sole discretion consistent with deal er

network planning objectives,” if GM “determ nes that marketing

conditions warrant a change in Dealer’'s Area of Primry

Responsibility, it will advise Dealer in witing of the proposed

change, the reasons for it, and will consider any information the

Deal er submts.” The dealer has 30 days to submt such
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information. |If GMthen decides a change is warranted, it issues

a revised Notice of Area of Primary Responsibility.

County argues that GM s approval of the relocation of Lance to

a new site within County’s APR was a de facto change in County’s

APR. This change occurred wthout the required notice and

opportunity for County to present information to GM prior to the

change being nmade, and therefore is a breach of the ternms of the

contract according to County.

There are several problenms with County’s argunent. First,

there is nothing in the agreenment that would suggest that

rel ocating another dealer within County’s APR is a change in

County’s APR. Nothing in the agreenent even suggests that County

will be the only dealer within all of its APR In other words,

not hi ng prohi bits APRs of different dealers fromoverl apping. The

contract provides a fornmal way for GMto change a dealer’s APR and

until that happens, if at all, the old APR is still the dealer’s

16



APR and the deal er has the sane rights and responsibilities within

that area as it had before the other deal er rel ocated.

The second and nore fundanental problemw th this argunment is

that it was raised for the first tinme at the hearing on the notion

to dismss. The conplaint states a breach of contract claimin

very scant detail. It indicates that the alleged breach was GV s

approval of Lance’'s relocation, but it does not identify what

provision of the contract is allegedly breached by this action

The conplaint is probably sufficient under our system of I|i beral

notice pleading, provided that County clarifies the claim at a

future date. The tine for that clarification was when County filed

its menorandum in opposition to the notion to dismss. Rule

12(a)(2) of the Local Rules of this Court require that “[e]very

party opposing a notion shall serve and file with his response a

separate nenorandum of law, <containing the authorities and

reasoni ng supporting his position, and any affidavits and other

17



papers or materials setting forth or evidencing facts on which he

opposes the notion.” This requirenent that all argunents in

support of a particular contested position be in the nenorandum

al | ows opposing parties and the Court an opportunity to adequately

prepare for the hearing and/or disposition of the matter. [Judge,

| tried to find a case to cite for these propositions, but can't

find one after a fairly thorough search] Here, County’s nmenorandum

only contained the argunent that the contract provisions giving

di scretion to GMto decide on relocations of existing deal erships

conflicted with the Rhode |Island notor vehicle deal er statute and

so shoul d be stricken and the statute’s requirenents inserted into

the contract. It did not nmention changing APR s in any way. County

cannot nowrely on this APR argunent in opposition to the notion to

di sm ss Count 11.

Therefore, County has provided no valid argunent that it can

prove a breach of the contract between County and GM Count |1l of
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t he anended conpl aint shoul d be di sm ssed.

COUNT 11l - Breach of the inplied duty of good faith and fair
deal i ng.
In Count 11l of its amended conplaint, County alleges that

“GM's proposed relocation of a conpeting Pontiac Dealer to within

1.5 mles of County’s premses is adirect violation of its inplied

contractual duty of good faith and fair dealing with County.” GM

moves to dism ss this count on two basic grounds. First, GMargues

that the contract contains a choice of law provision which

establishes Mchigan law as controlling, and M chigan does not

recogni ze a claimfor breach of the inplied covenant of good faith

and fair dealing. Second, GM argues that even if there is an

i mplied covenant of good faith and fair dealing, that covenant

cannot override specific contract provisions such that exercise of

an express contract right can violate an inplied covenant. GV
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argues that the contract gives GMtotal, unfettered discretion to

decide on the relocation of deal erships and the exercise of this

di scretion expressly given in the contract cannot give rise to a

claimfor breach of the inplied covenant of good faith.

County argues in opposition that the choice of |aw provision

inthe contract is void and unenforceabl e because it vi ol at es Rhode

| sland public policy by not allowing a claim for breach of the

i nplied covenant of good faith. Therefore, according to County,

Rhode Isl and | aw control s and si nce Rhode Island allows a clai mfor

breach of the inplied covenant of good faith and fair dealing, the

motion to dismss this count shoul d be deni ed.

Thi s Court need not deci de whet her the choi ce of | aw provi sion

is controlling or whether it should be stricken on the ground that

it is against Rhode Island public policy and therefore should not

be enforced. Article 17.12 of the standard provisions of GMs

Deal er Sales and Service Agreenment provides in relevant part:
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“This agreenent is governed by the | aws of the State of M chigan.”

However, even assumng, as GM argues, that this provision is

enforceable and the agreenent is governed by M chigan |aw, that

does not nean that the relationship between GM and County is not

governed by the Rhode Island notor vehicle dealer statute. Quite

the contrary. R I1.GL. 8§ 31-5.1-8 provides that “[t] he provisions

of this chapter shall apply to all witten or oral agreenents

bet ween a manufacturer and a notor vehicle deal er including, but

not limted to, the franchise offering, the franchi se agreenent,

and al |l other agreenents in which the manuf acturer, whol esal er,

or distributor has any direct or indirect interest.” |[If Mchigan
law applies to the agreenment, that nerely neans that in
interpreting a term of the contract, Mchigan |aw controls. | t

does not nean that GMis not required to followthe requirenents of

Rhode Island law with respect to its actions regarding notor

vehi cl e deal ershi ps in Rhode I sl and.
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RI.GL. 8 31-5.1-4(a) provides that “[i]t shall be deened a

violation of this chapter for any manufacturer, or notor vehicle

deal er to engage in any action whichis arbitrary, in bad faith, or

unconsci onable and which causes damage to any of the parties

involved or to the public.” Thus, GMs discretion to decide on the

relocation of an existing franchise is not unfettered. Any

exerci se of discretion under the agreenment nust not be arbitrary,

in bad faith, or unconsci onable. Even the contract itself does not

purport to give GM unfettered discretion, despite GMs clainms to

the contrary. The contract provides that GM does not need the

consent or approval of any dealer to a proposed relocation of

anot her dealer, and that the relocation of an existing dealer is

“Wthin the sole discretion of [GVM, pursuant to its business

j udgnment.” (enphasis added) For exanple, if GM nmade the deci sion
to approve the rel ocation of Lance not because it thought it would

benefit GMs profitability, which would be an exercise of GV s
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busi ness judgnment, but rather because GM had sone sort of aninus

towards County and wanted to destroy or hurt County regardl ess of

whet her GM woul d be in a better or worse business position after

the relocation, then the action would be in bad faith and a

viol ation of § 31-5.1-4(a).

Al though it would seem to be very difficult for County to

prove such a claimat trial, it cannot be said in the context of a

nmotion to dismiss that there exists no set of facts under which

County could prove its claimfor violation of the covenant of good

faith and fair dealing enbodied in R1.GL. 8 31.5.1-4(a). The

nmotion to dismss Count 111 of the anended conplaint is therefore

deni ed.

Renmai ni ng | ssues:

The only factual issues relating to liability remaining for

trial concern the question of whether GMacted arbitrarily, in bad

faith, or unconscionably in making its decision to approve the

rel ocati on of Lance. This Court need not decide whether that
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deci sion was a good busi ness decision or a bad business deci sion,

but merely whether it was a business decision at all or instead was

an arbitrary decision, an unconsci onabl e decision, or a decision

made in bad faith.

Concl usi on

For all of the foregoing reasons, General Mdtors’ notion to

dismss is granted as to Counts | and Il of the anmended conpl ai nt

and denied as to Count 1I1l1. Accordingly, Counts |I and Il of the

anmended conpl ai nt are hereby di sm ssed.

I T 1S SO ORDERED

Ernest C. Torres
Chief United States District Judge

Dat e: , 2000
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